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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
STATE OF OKLAHOMA, ex rel. ) 
W. A. DREW EDMONDSON, in his capacity as ) 
ATTORNEY GENERAL OF THE STATE OF ) 
OKLAHOMA and OKLAHOMA SECRETARY ) 
OF THE ENVIRONMENT C. MILES TOLBERT, ) 
in his capacity as the TRUSTEE FOR NATURAL ) 
RESOURCES FOR THE STATE OF OKLAHOMA, ) 

) 
Plaintiff, ) 

) 
vs. )   05-CV-0329 TCK-SAJ 

) 
TYSON FOODS, INC., TYSON POULTRY, INC., ) 
TYSON CHICKEN, INC., COBB-VANTRESS, INC., ) 
AVIAGEN, INC., CAL-MAINE FOODS, INC., ) 
CAL-MAINE FARMS, INC., CARGILL, INC., ) 
CARGILL TURKEY PRODUCTION, LLC, ) 
GEORGE=S, INC., GEORGE=S FARMS, INC., ) 
PETERSON FARMS, INC., SIMMONS FOODS, INC., ) 
and WILLOW BROOK FOODS, INC., ) 

) 
Defendants. ) 
 ) 

TYSON FOODS, INC., TYSON POULTRY, INC., ) 
TYSON CHICKEN, INC., COBB-VANTRESS, INC., ) 
GEORGE=S, INC., GEORGE=S FARMS, INC., ) 
PETERSON FARMS, INC., SIMMONS FOODS, INC., ) 
and WILLOW BROOK FOODS, INC., ) 
 ) 

Third Party Plaintiffs, ) 
 ) 

vs. ) 
 ) 
City of Tahlequah, et al., ) 
 ) 

Third Party Defendants ) 
 

DEFENDANTS/THIRD PARTY PLAINTIFFS’ OPPOSED MOTION 
FOR LEAVE TO FILE AMENDED THIRD PARTY COMPLAINT 

 
Defendants/Third Party Plaintiffs, Tyson Foods, Inc., Tyson Poultry, Inc., Tyson 

Chicken, Inc., Cobb-Vantress, Inc., George’s, Inc., George’s Farms, Inc., Peterson Farms, 
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Inc., Simmons Foods, Inc., and Willow Brook Foods, Inc., (“Third Party Plaintiffs”) 

hereby move for leave to file their proposed Amended Third Party Complaint (attached 

hereto as Ex. “A”), pursuant to Fed. R. Civ. P. 15(a).  Counsel for Plaintiffs has been 

contacted and opposes the granting of the relief requested. 

The Amended Third Party Complaint is necessary in order to allow the Third 

Party Defendants to accomplish the following: 

• Join a limited number of additional potentially responsible parties, who 
are sovereign governmental entities, and who could not be joined in the 
original Third Party Complaint due to notice prerequisites of the 
Oklahoma Governmental Tort Claims Act, Okla. Stat. tit 51, § 151, et seq. 
(the “GTCA”); 

 
• Join a limited number of additional potentially responsible parties who 

have been discovered since the filing of the original Amended Complaint, 
and who could not be joined until the notice prerequisites of the Citizen 
Suit Provisions of the Resource Conservation and Recovery Act, 42 
U.S.C. § 6972(a) (“RCRA”), had been satisfied; 

 
• Amend the claims asserted against a limited number of potentially 

responsible parties who were named in the original Third Party Complaint 
in order to assert a claim under RCRA, which could not previously be 
asserted until the notice prerequisites of the aforementioned statute had 
been satisfied; 

 
• Amend the allegations against a limited number of Third Party Defendants 

who were named in the original Third Party Complaint in order to address 
newly discovered information regarding the Third Party Defendants’ 
properties and/or operations; 

 
• Dismiss a limited number of Third Party Defendants named in the original 

Third Party Complaint who cannot be served, or who were incorrectly 
identified; and 

 
• Amend the allegations to eliminate the cause of action for indemnity and 

to clarify the bases for other previously asserted causes of action. 
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PROCEDURAL HISTORY  

1. On approximately March 9, 2005, Plaintiffs served the Third Party 

Plaintiffs with a purported Notice of Intent to Sue under the Citizen Suit provisions of 

RCRA (the “Notice”).  The facially-deficient Notice (see Dkt. No. 64) contended that, 

among other things, the Third Party Plaintiffs had “contributed and are continuing to 

contribute to the handling, storage and/or disposal of solid and/or hazardous waste in a 

manner that may and does present an imminent and substantial endangerment to human 

health and the environment in the Illinois River Watershed located in northeastern 

Oklahoma and northwestern Arkansas (hereinafter the ‘IRW’).” 

2. Approximately thirty days later, the Third Party Plaintiffs served their own 

Notices of Intent to Sue under RCRA upon a number of potentially responsible parties 

that had been identified as owning and/or operating lands, facilities or businesses within 

the IRW that had the potential to release some or all of the same constituents identified in 

the Plaintiffs’ Notice as the basis for their claim. 

3. On June 13, 2005, Plaintiffs filed their original Complaint in this matter 

alleging that Third Party Plaintiffs caused injury to the IRW,1 including the biota, lands, 

water and sediments therein as a consequence of the practice of land applying poultry 

litter from poultry growing operations owned by independent farmers who contract with 

Third Party Plaintiffs to raise poultry.  Plaintiffs  alleged nine counts against the Third 

Party Plaintiffs, including claims for cost recovery under the Comprehensive 

Environmental Response, Compensation and Liability Act (“CERCLA”), 42 U.S.C. § 

9607(a); natural resource damages under CERCLA, 42 U.S.C. § 9607(f); public and 

                                                 
1  Complaint at ¶ 22. 
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private nuisance and nuisance per se under Oklahoma law and federal common-law; 

trespass under Oklahoma law; violations of Oklahoma statutes and regulations, namely 

OKLA. STAT. tit. 27A, § 2-6-105, OKLA. STAT. tit. 2, § 2-18.1, OKLA. STAT. tit. 2, § 10-

9.7, OAC §35:17-5-5, and OAC § 35:17-3-14; and unjust enrichment, restitution and 

disgorgement under Oklahoma law.  Plaintiffs alleged they are entitled to recover past 

and future damages, restitution, environmental assessment, remediation, punitive 

damages, temporary and permanent injunctive relief, attorney’s fees and costs. 

4. On July 29, 2005, Third Party Plaintiffs served written notice setting forth 

their potential third-party claims predicated on the Plaintiffs’ original Complaint upon 

Adair County, Oklahoma, Cherokee County, Oklahoma, Delaware County, Oklahoma 

and Sequoyah County, Oklahoma pursuant to the GTCA, OKLA. STAT. tit. 51, § 157.1   

5. On August 18, 2005, Plaintiffs filed their First Amended Complaint (Dkt. 

No. 18-1), which for the first time included a count based upon RCRA. 

6. On September 9, 2005, Judge Ellison entered an Order upon the 

unopposed Motion of the Third Party Plaintiffs allowing the Third Party Plaintiffs until 

October 3, 2005, to answer or otherwise plead in response to the First Amended 

Complaint.  (Dkt. No. 43.) 

7. On October 4, 2005, the Third Party Plaintiffs filed their Third Party 

Complaint setting forth their claims against approximately 160 sets of Third Party 

Defendants based upon the Third Party Defendants’ prior and existing operations and/or 

                                                 
1  OKLA. STAT. tit. 51, § 156 requires that any party having a claim against a county 
or municipality must present a claim to that county or municipality before bringing suit.  
OKLA. STAT. tit. 51, § 157 states that if a county or municipality fails to approve the 
claim within ninety (90) days, the claim is deemed denied.  After denial, the party must 
file suit against the county or municipality within one hundred eighty (180) days.   
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activities within the IRW, which were more specifically identified in Paragraphs 19 

through 170 of the Third Party Complaint.   

 Those operations and activities include, but are not limited to, discharging of 

sewage and wastewater, land applying organic and commercial fertilizer and chemicals, 

failing to properly maintain and prevent erosion of riparian lands, mining of gravel and 

dirt within the river and creek beds, maintaining livestock operations, and permitting 

livestock access to the waters and riparian zones within the IRW.  The Third Party 

Complaint further alleges that the Third Party Defendants’ activities have resulted in the 

release into the IRW of some or all of the constituents alleged by Plaintiffs in the First 

Amended Complaint. 

Although Third Party Plaintiffs have denied and continue to deny all of the 

allegations of wrongdoing as alleged by Plaintiffs in the First Amended Complaint, they 

allege that should they be adjudged liable for damages or injunctive relief pursuant to any 

of Plaintiffs’ claims for cost recovery and natural resource damages under the 

Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. § 

9607 (“CERCLA”), nuisance, nuisance per se, or trespass, that they would be entitled to 

contribution from the Third Party Plaintiffs pursuant to 42 U.S.C. § 9613(f) or OKLA. 

STAT. tit. 12, § 832 based upon the Third Party Defendants’ operations and/or activities 

within the IRW.  Additionally, Third Party Plaintiffs set forth their claims against the 

Third Party Defendants for unjust enrichment predicated on any award of damages or 

injunctive relief in favor of Plaintiffs and against Third Party Plaintiffs for any harm 

caused by the operations of the Third Party Defendants.  Third Party Plaintiffs also set 
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forth their own cause of action against the Third Party Defendants pursuant to the Citizen 

Suit provisions of RCRA.  

8. On October 11, 2005, and October 17, 2005, Third Party Plaintiffs served 

Adair County, Oklahoma, Cherokee County, Oklahoma, Delaware County, Oklahoma,  

Sequoyah County, Oklahoma, Tahlequah Public Works Authority and Westville Utility 

Authority with supplemental written notices of Third Party Plaintiffs’ claims based upon 

the First Amended Complaint pursuant to the GTCA accompanied by a Notice of Intent 

to Sue pursuant to RCRA.2  These parties could not be joined as Third Party Defendants 

and/or claims pursuant to RCRA could not be asserted until the 90-day waiting periods 

from the date of service had elapsed, or until January 9, 2006 and January 16, 2006, 

respectively. 

9. On November 10, 2005, Third Party Plaintiffs served River Farms of 

Tahlequah, LLC; Kevin W. Tye; Katherine L. Tye; Twin City Construction, Inc.; David 

R. and Robin L. Wofford; Wauhilla Outing Club; Anthony Wayne Hare; LaDonna 

Eddings Caviness; Thomas E. Eddings; Bonnie Eddings Kile; Sue Eddings Shankle; 

Darrell Moss; William J. and Cherrie House; Darryl Cates; Tony and Laura Hamm; 

Daryleen Hamm; the John E. and Virgina W. Adair Family Revocable Trust; Eugene 

Dill, individually and d/b/a as Cookson Country Store and Cabins; Doris Mares, 

individually and d/b/a as Cookson Country Store and Cabins; Lake Country Resort, d/b/a 

Tenkiller Golf Club; Ancil Maggard; Jesse T. Proctor; Brazil Creek Minerals, Inc.; Lena 

                                                 
2  42 U.S.C. § 6972 (a)(2)(A) requires that any party seeking to assert a claim under 
the Citizen Suit provisions of RCRA must give notice of the alleged endangerment to, 
among others, the person alleged to have contributed to or be contributing to the past or 
present handling, storage, treatment, transportation, or disposal of any solid or hazardous 
waste at least ninety days prior to commencing action under 42 U.S.C. § 6972 (a)(1)(B). 
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and Garner Garrison; Julie and John Cotherman; Helen Watts, Trustee of Helen Watts 

Revocable Trust; Hoby Ferrell, Greater Tulsa Investments, LLC with Notices of Intent to 

Sue under RCRA.  These parties could not be joined as Third Party Defendants and/or 

claims pursuant to RCRA could not be asserted until the 90-day waiting periods from the 

date of service had elapsed, or until February 8, 2006. 

10. Third Party Plaintiffs state they have contacted the Plaintiffs in this matter 

who have stated that they object to the filing of this motion. 

PROPOSED AMENDMENTS 

Third Party Plaintiffs hereby submit their proposed Amended Third Party 

Complaint, which incorporates the following revisions: 

11. Addition of the following governmental entities, which Third Party 

Plaintiffs were legally precluded from including in their original Third Party Complaint 

pursuant to the statutory 90-day waiting periods set forth in the Oklahoma GTCA and 

RCRA: Adair County, Oklahoma; Cherokee County, Oklahoma; Delaware County, 

Oklahoma; Sequoyah County, Oklahoma; Tahlequah Public Works Authority; and 

Westville Utility Authority. 

12. Substitution of the following private persons and entities, which Third 

Party Plaintiffs were legally precluded from including in their original Third Party 

Complaint pursuant to the statutory 90-day waiting period set forth in RCRA: John E. 

and Virginia W. Adair as trustees of the John E. and Virginia W. Adiar Family Revocable 

Trust. 

13. Addition of a claim pursuant to RCRA against the following Third Party 

Defendants, which Third Party Plaintiffs were legally precluded from including in their 
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original Third Party Complaint pursuant to the statutory 90-day waiting period set forth 

in RCRA: River Farms of Tahlequah, LLC; Kevin W. Tye and Katherine L. Tye; Twin 

City Construction, Inc.; David R. and Robin L. Wofford; Wauhilla Outing Club; Anthony 

Wayne Hare; LaDonna Eddings Caviness; Thomas E. Eddings; Bonnie Eddings Shankle; 

Darrell Moss; William J. and Cherrie House; Darryl Cates; Tony and Laura Hamm; 

Daryleen Hamm; the John E. and Virginia W. Adair Family Revocable Trust; Eugene 

Dill, individually and d/b/a as Cookson Country Store and Cabins; Doris Maries, 

individually and d/b/a as Cookson Country Store and Cabins; Lake Country Resort, d/b/a 

Tenkiller Golf Club; Ancil Maggard; Jesse T. Proctor; Brazil Creek Minerals, Inc.; Lena 

and Garner Garrison; Julie and John Cotherman; Helen Watts; Trustee of Helen Watts 

Revocable Trust; Hoby Ferrell, and Greater Tulsa Investments, LLC. 

14. Dismissal of all claims against the following Third Party Defendants:  

Ronald Allen, Colleen Brown, Stephen R. Hamrick, Mildred Ryals Woodward, Pro Lawn 

Services, Inc.; Stephen R. Hamrick, Brian Hamrick, Bryan Sand and Gravel; William D. 

Langley; Eurma White; Carl Merseburgh; Gail Wilton; David and Bobbie Stratton; and 

T& M Sand and Gravel. 

15. Addition of Sequoyah Fuels Corporation, which upon information and 

belief is the subsidiary of Third Party Defendant, Sequoyah Fuels International, and the 

permit holder of record for NPDES Permit No. OK0000191, which discharges into the 

IRW. 

16. Addition of Pro Lawn and Landscape (erroneously identified in the 

original Third Party Complaint as “Pro Lawn Services, Inc.”) including the owners and/or 

operators of said entity as John or Jane Does No. 11 through 15.  Pro Lawn and 
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Landscape provides lawn care services, which include but are not limited to the 

application of fertilizers, herbicides and other chemicals to lands within the IRW.  On 

November 10, 2005, Third Party Plaintiffs served Pro Lawn and Landscape with a Notice 

of Intent to Sue under RCRA, and it therefore could not be joined until February 8, 2006. 

17. Addition of Dairl G. and Dorothy Clonts, individually and d/b/a Baron 

Fork Creek Camp.  Eurma White was previously identified in the Original Third Party 

Complaint as being the current owner and operator of Baron Fork Creek Camp.  Upon 

further investigation, Third Party Plaintiffs became aware of the fact that Eurma White 

was the former owner of Baron Fork Creek Camp and Dairl G. and Dorothy J. Clonts are 

now the current owners and operators of Baron Fork Creek Camp. 

18. Substitution of John E. and Virginia W. Adair as trustees of the John E. 

and Virginia W. Adair Family Trust for the previously identified unknown trustees of the 

John E. and Virginia W. Adair Family Trust.  Since the filing of the Third Party 

Complaint, Third Party Defendants became aware that John E. and Virginia W. Adair 

were the trustees of the John E. and Virginia W. Adair Family Trust and through their 

amendment seek to properly identify them in that capacity.  

19. Substitution of John W. Stacy for the previously identified John and/or 

Jane Does No. 6 through 10 as owner/operator of  Big John’s Exterminating.  Since the 

filing of the Third Party Complaint, Third Party Defendants became aware that John W. 

Stacy was the actual owner and operator of Big John’s Exterminating and through their 

amendments seek to properly identify him in that capacity.   

20. Correctly identify Third Party Defendants, Brian R. Jenni and Barbara A. 

Hamrick, individually and d/b/a Hanging Rock Camp.  In the original Third Party 
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Complaint, these individuals were erroneously identified as Jenni and Brian R. Hamrick, 

individually and d/b/a Hanging Rock Camp and Store. 

21. Additional revisions to certain allegations and statements of claims to 

correct scrivener’s errors, to reflect newly-discovered information, to eliminate the cause 

of action for indemnity, and to clarify the bases for the Third Party Plaintiffs’ theories of 

recovery. 

ARGUMENT AND AUTHORITY 

In general, the federal courts look favourably on requests to amend the Complaint, 

particularly where, as here, it is early in the proceedings, and the amendment will serve 

the complete adjudication of the controversy.  Fed. R. Civ. P. 15 (a) states that leave to 

amend should “be freely given which justice so requires.”  In Foman v. Davis, 371 U.S. 

178, 182 (1962), the Supreme Court held that in the absence of undue delay, bad faith or 

dilatory motive on the part of the movant, and if the “underlying facts or circumstances. . 

. may be the subject of relief,” the trial court should give plaintiff an opportunity test his 

claim.   

It is beyond doubt that the Third Party Plaintiffs’ request to amend their Third 

Party Complaint is not motivated by any malevolent or dilatory objective.  The proposed 

revisions to the Third Party Complaint are entirely consistent with the Third Party 

Plaintiffs’ efforts to date in this lawsuit to pursue and preserve their rights against other 

potentially responsible parties as authorized by Fed. R. Civ. P. 14(a).  Given that these 

proceedings are still at an early stage, the addition of a limited number of potentially 

responsible parties and the refinement of claims against others will have little effect on 

the progress of the case, and it will inflict no prejudice on any current party to the 
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lawsuit.  Further, the Third Party Plaintiffs’ Motion for Leave to Amend has not been 

unduly delayed, as the Third Party Plaintiffs have been diligently pursuing the 

identification of significant potentially responsible parties, and have brought their Motion 

within a reasonable time period after the statutory notice periods dictated by the 

Oklahoma GTCA and RCRA were satisfied.    

A. Potentially Responsible Parties Identified After July 6, 2005 Could not be 
Joined or Sued Under RCRA in the October 4, 2005 Third Party 
Complaint Due to the 90-Day Statutory Notice Period of the GTCA and 
RCRA. 

 
 Third Party Plaintiffs’ ability to assert their third party claims as quickly as they 

may have liked has been impaired by the procedural requirements of notice and the 90-

day waiting periods set forth in Oklahoma’s GTCA and the Citizen Suit provision of 

RCRA.  This circumstance was further complicated by Plaintiffs twice reversing their 

position on asserting a claim under RCRA.  In March 2005, Plaintiffs purportedly served 

the Third Party Plaintiffs with a Notice of Intent to Sue pursuant to RCRA.  Based upon 

that initial Notice, Third Party Plaintiffs commenced the process of locating and 

identifying potentially responsible parties, and in April 2005 served their own Notices of 

Intent to Sue pursuant to RCRA on the potentially responsible parties identified to date 

giving notice that such parties would be joined as third-parties in the event the Plaintiffs 

proceeded with filing their lawsuit.    Since that initial Notice, Third Party Plaintiffs have 

continued to identify other potentially responsible parties.  Notably, in June 2005 when 

Plaintiffs filed their original Complaint, they did not assert a claim under RCRA, which 

relieved the Third Party Plaintiffs of the obligation to give notice to any subsequently-

identified potentially responsible parties pursuant to 42 U.S.C. § 6972(a)(1)(B). 
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Plaintiffs presented the Third Party Defendants with yet another reversal when 

they filed their First Amended Complaint on August 19, 2005, which included a RCRA 

claim.  Once again, the Third Party Plaintiffs were burdened with issuing Notices of 

Intent to Sue under RCRA to potentially responsible parties who should be joined into the 

lawsuit.   

By Order dated September 9, 2005, Judge Ellison granted the Third Party 

Plaintiffs until October 3, 2005, to answer or otherwise plead in response to Plaintiffs’ 

First Amended Complaint.  (Dkt. No. 43.)  Accordingly, pursuant to Fed. R. Civ. P. 

14(a), the Third Party Plaintiffs were allowed until October 13, 2005, to file their Third 

Party Complaint without the necessity of obtaining leave of the Court.  Because of 

Plaintiffs’ off again and on again RCRA claim, when the date arrived for filing of the 

Third Party Complaint, the Third Party Plaintiffs had identified a number of Third Party 

Defendants for which the statutory notice and waiting periods under the GTCA and 

RCRA had been satisfied, but they had also identified a number of potentially responsible 

parties for which the statutory prerequisites to filing suit had not be satisfied.   

For example, after reviewing the allegations of the original Complaint (which did 

not include a RCRA claim) the Third Party Plaintiffs sent GTCA notices to Adair, 

Cherokee, Delaware and Sequoyah Counties (the “Counties”) of the Third Party 

Plaintiffs’ potential claims against them for their activities within the IRW.  

Approximately twenty days after Third Party Plaintiffs issued their notice under OKLA. 

STAT. tit. 51 § 156 to the Counties, Plaintiffs filed their First Amended Complaint 

asserting their RCRA claim.  Plaintiffs’ amendment to their Complaint compelled the 
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Third Party Plaintiffs to serve amended GTCA notices on these governmental entities to 

include Notices of Intent to Sue under RCRA.3 

The Third Party Plaintiffs were similarly impeded in their ability to join private 

potentially responsible parties in their original Third Party Complaint and were prevented 

from stating claims under RCRA against a number of these Third Party Defendants for 

which RCRA notice period had not been satisfied.  Subsequent to the filing of the 

original Third Party Complaint, the Third Party Plaintiffs have identified other significant 

potentially responsible parties, both governmental and private, for which GTCA notices 

(as applicable) and RCRA Notices of Intent to Sue and the respective prescribed 90-day 

waiting periods were prerequisites to their joinder into the lawsuit.  Given these 

procedural hurdles, as well as the timing complications caused by Plaintiffs’ indecision as 

to whether or not to assert a claim under RCRA, the Third Party Defendants maintain that 

the timing of their instant Motion is reasonable and without undue delay. 

B. The Proposed Amended Third Party Complaint Serves Justice and Will 
Aid in the Administration of the Case.  

 
 In addition to the proposed changes and additions identified above, the proposed 

First Amended Third Party Complaint seeks to clarify Third Party Plaintiffs’ claims and 

to properly identify certain Third Party Defendants.  Ultimately, each of these revisions 

and additions proposed by Third Party Plaintiffs will serve justice and assist the Court in 

the administration of the case.  The changes proposed are not untimely as it was only 

after Third Party Plaintiffs began to effectuate service that they became aware of certain 

                                                 
3  Just like these governmental potentially responsible parties, the Plaintiffs cannot 
claim surprise or prejudice associated with the joinder of these additional third-parties in 
the proposed Amended Third Party Complaint as they received copies of the Notice of 
Intent to Sue as required by 42 U.S.C. § 6972(b)(2)(A). 
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scriveners’ and other errors regarding the identification of certain named Third Party 

Defendants.  Consequently, if the amendment sought by Third Party Plaintiffs is not 

permitted by the Court, these errors may create difficulties as the case progresses.  

 Plaintiffs and certain Third Party Defendants have filed motions with the Court 

seeking the dismissal of the Third Party Complaint.  (See Dkt. Nos. 247, 564, 588, 591, 

605, 612, and 732.)  In their Responses, the Third Party Plaintiffs presented the Court 

with well-founded arguments and relevant authorities in support of their causes of action, 

but they also acknowledged that to the extent any of their asserted claims against the 

Third Party Defendants could be further clarified, they would be addressed in an 

Amended Third Party Complaint.  (See, e.g., Dkt. Nos. 495 and 749)  Accordingly, the 

Amended Third Party Complaint serves justice and the administration of the case by 

clarifying the allegations against the Third Party Defendants, which will likely resolve 

the controversies placed at issue by the Motions to Dismiss.4  

 The ends of justice are also served by the filing of the Third Party Complaint as it 

permits the Third Party Defendants to exercise their right to a full and fair adjudication of 

the controversy initiated by Plaintiffs.  As has been stated previously in filings with the 

Court, rather than address the complex environmental, social and economic issues at play 

in the 1,000,000 plus acre IRW through the statutory and regulatory mechanisms already 

in place in Oklahoma for the comprehensive management of watersheds, the Plaintiffs 

have chosen, for obvious political and economic reasons, to selectively attack only one 

sector of the agricultural and industrial economy in the region.  The publicly-funded 

                                                 
4  See Alston v. Parker, 363 F.3d 229, 236 (3rd Cir. 2004) (holding that “[d]ismissal 
without leave to amend is justified only on the grounds of bad faith, undue delay, 
prejudice, or futility.”) 
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studies of the IRW are replete with references to the multitude of sources of nutrients and 

other constituents in the watershed, and key studies have concluded that zero progress 

can be made on the improvement of water quality unless these potential sources and 

management practices are addressed in a comprehensive and systematic fashion.5  Rather 

than follow the advice of their own regulatory agencies and state University, Plaintiffs, 

through their allegations of joint and several liability, seek to blame only the poultry 

industry for the alleged conditions within the IRW – conditions which have been affected 

by the entire spectrum of population, agriculture, industry, and naturally-occuring 

processes.  Fed. R. Civ. P. 14 provides a mechanism for the Third Party Defendants to 

join into the lawsuit others who may be liable to them for the Plaintiffs’ claims, and they 

should be afforded a full and fair opportunity to identify, join and prosecute their third-

party claims in order to protect their interests, and to accomplish what the Plaintiffs 

refuse to do – address the dynamic, multi-faceted nature of this watershed environment to 

the fullest extent of the jurisdiction of this Court.  Accordingly, allowing the Third Party 

Plaintiffs a reasonable period of time to investigate and identify significant potentially 

responsible parties and affording them a reasonable opportunity to amend their pleading 

to accommodate this discovery process preserves the Third Party Plaintiffs’ rights and 

serves the needs of justice. 

 Finally, allowing Third Party Plaintiffs to file their Amended Third Party 

Complaint will not cause any prejudice to the parties or result in the waste of judicial 

                                                 
5  For example, see OKLAHOMA CONSERVATION COMMISSION, WATERSHED 
RESTORATION ACTION STRATEGY (WRAS) FOR THE ILLINOIS RIVER/BARON FORK 
WATERSHED (1999), attached as Ex. A to Defendants’ Response in Opposition to 
Plaintiffs’ Motion to Sever and Stay and/or Strike or Dismiss the Claims Asserted in the 
Third-Party Complaints and Integrated Brief in Support.  (Dkt. No. 495.) 
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resources.  At this time, no scheduling order has been entered by the Court so no 

deadlines will be affected by the amendment.   Because Plaintiffs and all of the new 

Third Party Defendants identified in the proposed Amended Third Party Complaint 

received notice of their exposure and potential joinder into this lawsuit by virtue of 

receiving the Third Party Plaintiffs’ Notices of Intent to Sue under RCRA, they cannot 

argue unfair surprise.  See Evans v. McDonald’s Corporation, 936 F.2d 1087, 1091 (10th 

Cir. 1991).    

CONCLUSION 

 The Third Party Defendants have shown the Court that their proposed Amended 

Third Party Complaint is timely, will not prejudice the parties and will serve the interests 

of justice by aiding in the administration of the case and by allowing the Third Party 

Plaintiffs to pursue their rightful claims against other potentially responsible parties.  

Accordingly, the Third Party Defendants respectfully request the Court grant them leave 

to file their Amended Third Party Complaint in the form attached hereto as Ex. “A.” 

Respectfully submitted by and on behalf of: 
 
 
 
By  s/ Nicole M. Longwell                       
A. Scott McDaniel (Okla. Bar No. 16460)  
Chris A. Paul (Okla. Bar No. 14416) 
Nicole M. Longwell (Okla. Bar No. 18771) 
Philip D. Hixon (Okla. Bar No. 19121) 
JOYCE, PAUL & McDANIEL, PLLC 
1717 South Boulder Ave., Suite 200 
Tulsa, Oklahoma  74119 
(918) 599-0700 
COUNSEL FOR DEFENDANT 
PETERSON FARMS, INC. 
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By  /s Stephen L. Jantzen  s/ Nicole M. Longwell 
(Signed copy of document bearing signature of Attorney 
is being maintained in the office of the Filing Attorney) 
Stephen L. Jantzen (Okla. Bar No. 16247) 
Patrick M. Ryan (Okla. Bar No. 7864) 
Paula M. Buchwold (Okla. Bar No. 20464) 
RYAN, WHALEY & COLDIRON, P.C. 
119 N. Robinson 
900 Robinson Renaissance 
Oklahoma City, OK 73102 
(405) 239-6040 
COUNSEL FOR DEFENDANTS TYSON FOODS, INC., 
TYSON POULTRY, INC., TYSON CHICKEN, INC., 
and COBB-VANTRESS, INC. 
 
 
 
By  s/R. Thomas Lay   s/Nicole M. Longwell   
(Signed copy of document bearing signature of Attorney 
is being maintained in the office of the Filing Attorney) 
R. Thomas Lay (Okla. Bar No. 5297) 
KERR, IRVINE, RHODES & ABLES 
201 Robert S. Kerr Ave., Suite 600 
Oklahoma City, OK 73102 
(405) 272-9221 
COUNSEL FOR DEFENDANT 
WILLOW BROOK FOODS, INC. 
 
 
 
By  /s George Owens  /s Nicole M. Longwell 
(Signed copy of document bearing signature of Attorney 
is being maintained in the office of the Filing Attorney) 
George Owens (Okla. Bar No. 6833) 
The Owens Law Firm, P.C. 
234 West 13th Street 
Tulsa, Oklahoma  74119 
(918) 587-0021 
(918) 587-6111 Fax 
COUNSEL FOR DEFENDANT 
GEORGE’S FARMS, INC. 
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By /s John R. Elrod  /s Nicole M. Longwell   
(Signed copy of document bearing signature of Attorney 
is being maintained in the office of the Filing Attorney) 
John R. Elrod (Arkansas Bar No. 71026)  
Vicki Bronson (Arkansas Bar No. 97058) 
CONNER & WINTERS, P.C. 
100 West Center Street, Suite 200 
Fayetteville, AR 72701 
and 
Daniel Richard Funk (Okla. Bar No. 13070) 
Bruce Freeman (Okla. Bar No. 10812) 
CONNER & WINTERS, P.C. 
15 East 5th Street, Suite 3700 
Tulsa, Oklahoma 74103-4344 
(918) 586-8559 
COUNSEL FOR DEFENDANT 
SIMMONS FOODS, INC. 
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CERTIFICATE OF SERVICE 
 
 I certify that on the 23rd day of June 2006, I electronically transmitted the attached 
document to the Clerk of Court using the ECF System for filing and transmittal of a 
Notice of Electronic Filing to the following ECF registrants: 
 
W. A. Drew Edmondson, Attorney General  drew_edmondson@oag.state.ok.us 
Kelly Hunter Burch, Assistant Attorney General  kelly_burch@oag.state.ok.us 
J. Trevor Hammons, Assistant Attorney General  trevor_hammons@oag.state.ok.us 
 
Douglas Allen Wilson     doug_wilson@riggsabney.com, 
Melvin David Riggs     driggs@riggsabney.com 
Richard T. Garren     rgarren@riggsabney.com 
Sharon K. Weaver     sweaver@riggsabney.com 
Riggs Abney Neal Turpen Orbison & Lewis 
 
Robert Allen Nance     rnance@riggsabney.com 
Dorothy Sharon Gentry     sgentry@riggsabney.com 
Riggs Abney 
 
J. Randall Miller     rmiller@mkblaw.net 
David P. Page      dpage@mkblaw.net 
Louis W. Bullock     lbullock@mkblaw.net 
Miller Keffer & Bullock 
 
Elizabeth C. Ward     lward@motleyrice.com 
Frederick C. Baker     fbaker@motleyrice.com 
William H. Narwold     bnarwold@motleyrice.com 
Motley Rice 
COUNSEL FOR PLAINTIFFS 
 
Stephen L. Jantzen     sjantzen@ryanwhaley.com 
Patrick M. Ryan     pryan@ryanwhaley.com 
Paula M. Buchwald     pbuchwald@ryanwhaley.com 
Ryan, Whaley & Coldiron, P.C. 
 
Mark D. Hopson     mhopson@sidley.com 
Jay Thomas Jorgensen     jjorgensen@sidley.com 
Timothy K. Webster     twebster@sidley.com 
Sidley Austin LLP 
   
Robert W. George     robert.george@kutakrock.com 
Kutack Rock LLP 
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, 
INC.; AND COBB-VANTRESS, INC. 
 
R. Thomas Lay      rtl@kiralaw.com 
Kerr, Irvine, Rhodes & Ables 
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Thomas J. Grever     tgrever@lathropgage.com 
Lathrop & Gage, L.C. 
Jennifer S. Griffin     jgriffin@lathropgage.com 
Lathrop & Gage, L.C. 
COUNSEL FOR WILLOW BROOK FOODS, INC. 
 
Robert P. Redemann     rredemann@pmrlaw.net 
Lawrence W. Zeringue     lzeringue@pmrlaw.net 
David C .Senger     dsenger@pmrlaw.net 
Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC 
 
Robert E. Sanders     rsanders@youngwilliams.com 
E. Stephen Williams     steve.williams@youngwilliams.com 
Young Williams P.A. 
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC. 
 
George W. Owens     gwo@owenslawfirmpc.com 
Randall E. Rose     rer@owenslawfirmpc.com 
The Owens Law Firm, P.C. 
 
James M. Graves     jgraves@bassettlawfirm.com 
Gary V. Weeks       
Bassett Law Firm 
COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC. 
 
John R. Elrod      jelrod@cwlaw.com 
Vicki Bronson      vbronson@cwlaw.com 
Conner & Winters, P.C. 
 
Bruce W. Freeman     bfreeman@cwlaw.com 
D. Richard Funk      
Conner & Winters, LLLP 
COUNSEL FOR SIMMONS FOODS, INC. 
 
John H. Tucker      jtuckercourts@rhodesokla.com 
Colin H. Tucker     chtucker@rhodesokla.com 
Theresa Noble Hill     thillcourts@rhodesokla.com 
Rhodes, Hieronymus, Jones, Tucker & Gable 
 
Terry W. West      terry@thewesetlawfirm.com 
The West Law Firm 
 
Delmar R. Ehrich     dehrich@faegre.com 
Bruce Jones      bjones@faegre.com 
Krisann Kleibacker Lee     kklee@baegre.com 
Dara D. Mann      dmann@faegre.com 
Faegre & Benson LLP 
COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC 
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Jo Nan Allen      jonanallen@yahoo.com 
COUNSEL FOR CITY OF WATTS 
 
Park Medearis      medearislawfirm@sbcglobal.net 
Medearis Law Firm, PLLC 
COUNSEL FOR CITY OF TAHLEQUAH 
 
Todd Hembree      hembreelaw1@aol.com 
COUNSEL FOR TOWN OF WESTVILLE 
 
Tim K. Baker      tbakerlaw@sbcglobal.net 
Maci Hamilton Jessie     maci.tbakerlaw@sbcglobal.net 
Tim K. Baker & Associates 
COUNSEL FOR GREENLEAF NURSERY CO., INC., WAR EAGLE FLOATS, INC., and 
TAHLEQUAH LIVESTOCK AUCTION, INC. 
 
David A. Walls 
Walls Walker Harris & Wolfe, PLLC   wallsd@wwhwlaw.com 
COUNSEL FOR KERMIT AND KATHERINE BROWN 
 
Kenneth E. Wagner     kwagner@lswsl.com 
Marcus N. Ratcliff     mratcliff@lswsl.com 
Laura E. Samuelson     lsamuelson@lswsl.com 
Latham, Stall, Wagner, Steele & Lehman 
COUNSEL FOR BARBARA KELLEY D/B/A DIAMOND HEAD RESORT 
 
Linda C. Martin     lmartin@dsda.com 
N. Lance Bryan      
Doerner, Saunders, Daniel & Anderson, LLP 
COUNSEL FOR SEQUOYAH FUELS & NORTHLAND FARMS 
 
Ron Wright      ron@wsfw-ok.com 
Wright, Stout, Fite & Wilburn 
COUNSEL FOR AUSTIN L. BENNETT AND LESLIE A. BENNET, INDIVIDUALLY 
AND D/B/A EAGLE BLUFF RESORT 
 
R. Jack Freeman     jfreeman@grahamfreeman.com 
Tony M. Graham     tgraham@grahamfreeman.com 
William F. Smith      bsmith@grahamfreeman.com 
Graham & Freeman, PLLC 
COUNSEL FOR “THE BERRY GROUP” 
 
Angela D. Cotner     angelacotneresq@yahoo.com 
COUNSEL FOR TUMBLING T BAR L.L.C. and BARTOW AND WANDA HIX 
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Thomas J. McGeady      
Ryan P. Langston 
J. Stephen Neas     sneas@loganlowry.com 
Bobby J. Coffman 
Logan & Lowry, LLP 
COUNSEL FOR LENA AND GARNER GARRISON; AND BRAZIL CREEK 
MINERALS, INC. 
 
R. Pope Van Cleef, Jr.     Popevan@robertsonwilliams.com 
Robertson & Williams 
COUNSEL FOR BILL STEWART, INDIVIDUALLY AND D/B/A DUTCHMAN’S 
CABINS 
 
Lloyd E. Cole, Jr.     colelaw@alltel.net 
COUNSEL FOR ILLINOIS RIVER RANCH PROPERTY OWNERS ASSOCIATION; 
FLOYD SIMMONS; RAY DEAN DOYLE AND DONNA DOYLE; JOHN STACY D/B/A 
BIG JOHN’S EXTERMINATORS; AND BILLY D. HOWARD 
 
Douglas L. Boyd     dboyd31244@aol.com 
COUNSEL FOR HOBY FERRELL and GREATER TULSA INVESTMENTS, LLC 
 
Michael D. Graves     mgraves@hallestill.com 
D. Kenyon Williams, Jr.     kwilliams@hallestill.com 
COUNSEL FOR POULTRY GROWERS 
 
William B. Federman     wfederman@aol.com 
Jennifer F. Sherrill     jfs@federmanlaw.com 
Federman & Sherwood 
 
Teresa Marks      teresa.marks@arkansasaag.gov 
Charles Moulton     charles.moulton@arkansag.gov 
Office of the Attorney General 
COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL 
RESOURCES COMMISSION 
 
John B. DesBarres     johnd@wcalaw.com 
COUNSEL FOR JERRY MEANS AND DOROTHY ANN MEANS, INDIVIDUALLY AND 
AS TRUSTEE OF JERRY L. MEANS TRUST AND DOROTHY ANN MEANS TRUST 
 
Carrie Griffith      griffithlawoffice@yahoo.com 
COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON 
 
K. Clark Phipps      cphipps@ahn-law.com 
COUNSEL FOR WANDA L. DOTSON 
 
Reuben Davis      rdavis@boonesmith.com 
COUNSEL FOR WAUHILLAU OUTING CLUB 
 
Monte W. Strout     strout@xtremeinet.net 
COUNSEL FOR CLAIRE WELLS AND LOUISE SQUYRES 
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Thomas Janer      scmj@sbcglobal.net 
Jerry M. Maddux 
COUNSEL FOR SUZANNE M. ZEIDERS 
 
Steven E. Holden     sholden@holdenokla.com 
Michael L. Carr      mcarr@holdenokla.com 
Michelle B. Skeens     mskeens@holdenokla.com 
Robert E. Applegate     rapplegate@holdenokla.com 
Holden & Carr 
COUNSEL FOR SNAKE CREEK MARINA, LLC 
 
 
 I also hereby certify that I served the attached documents by United States Postal Service, 
proper postage paid, on the following who are not registered participants of the ECF System: 
 

C. Miles Tolbert 
Secretary of the Environment 
State of Oklahoma 
3800 North Classen 
Oklahoma City, OK 73118 
COUNSEL FOR PLAINTIFFS 

 

Thomas C. Green 
Sidley Austin Brown & Wood LLP 
1501 K Street NW 
Washington, DC 20005 
COUNSEL FOR TYSON FOODS, INC., 
TYSON POULTRY, INC., TYSON 
CHICKEN, INC.; AND COBB-VANTRESS, 
INC. 
   

James R. Lamb 
Dorothy Jean Lamb 
Strayhorn Landing 
Rt. 1, Box 253 
Gore, OK 74435 
PRO SE 

G. Craig Heffington 
20144 W. Sixshooter Rd. 
Cookson, OK 74427 
ON BEHALF OF SIXSHOOTER RESORT 
AND MARINA, INC. 

James C. Geiger 
Kenneth D. Spencer 
Jane T. Spencer 
Address Unknown 
PRO SE 

Jim Bagby 
Rt. 2, Box 1711 
Westville, OK 74965 
PRO SE 

Robin Wofford 
Rt. 2, Box 370 
Watts, OK 74964 
PRO SE 

Doris Mares 
Cookson Country Store and Cabins 
32054 S. Hwy 82 
P. O. B ox 46 
Cookson, OK 74424 
PRO SE 

Richard E. Parker 
Donna S. Parker 
Burnt Cabin Marina & Resort, LLC 
34996 South 502 Road 
Park Hill, OK 74451 
PRO SE 
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Eugene Dill 
32054 S. Hwy 82 
P. O. Box 46 
Cookson, OK 74424 
PRO SE 

Marjorie A. Garman 
Riverside RV Resort and Campground LLC 
5116 Hwy. 10 
Tahlequah, OK 74464 
PRO SE 

Gordon and Susann Clinton 
23605 S. Goodnight Ln. 
Welling, OK  74471 
PRO SE 

William and Cherrie House 
P. O. Box 1097 
Stillwell, OK 74960 
PRO SE 

 
 
        /s  Nicole M. Longwell    
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